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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 

Present: Smti D.Boro, A.J.S 
             Civil Judge, Dhubri 

 
Title Appeal No. 14/16 
    7th day of July, 2018 
  

Nur Nehar Khatun, W/O Late Md Nosor Ali Sk 

R/O Vill-South Kachokhana, PS-Tamarhat, Dist- Dhubri , Assam   

                                                            …….............Appellants/Defendants 

-Versus- 

          Smti Rajeswari Sarkar.  

     R/O Vill-Daobhangi, PS-Gauripur, Dist- Dhubri , Assam   

                        ………................. Respondent/Plaintiff    

1. Nilima Das, W/O Sri Kashendra Das 

    And 16(Sixteen) others           ………................. Proforma Respondent 

This appeal coming on this day (or having been heard on) 14-06-2018.           

In the presence of: 

Mr. E. Hussain           .............................     Ld. Advocate for Appellants. 

Mr. A. L. Bairagi        ............................     Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/defendant on being 

aggrieved and dissatisfied with the judgment and decree dated 07/09/2015 

passed in connection with T.S. No. 212/13 by learned Munsiff No. 1 Dhubri, 

whereby learned trial court decreed the suit. 

2. Upon admission of the appeal for hearing, noticee were issued to the 

respondents and original case record of T.S. No. 212/13 was called for and 
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received and the plaintiff/respondent has appeared and contested the 

appeal.  

3. The appellant/ defendant filed this appeal on the following grounds :- 

1. The Ld. Trial Court has erred both in law and facts in passing the 

impugned judgment and decree. 

2. The Ld. Trial Court adopted irregular procedure by not accepting the 

written statement so filed by the appellant and passed the impugned 

judgment and decree. 

3. The Ld. Trial Court while deciding the issue No. 1 and 2 did not apply 

the judicial mind and misconceived the relevant provision of CPC and 

evidence Act and thereby whimsically decided the issues in favour of 

the respondent. 

4. The Ld. Trial Court while passing the impugned judgment and decree 

did not properly peruse the Exhibit 2 and Exhibit 4 thereby arrived at 

wrong findings and decreed the suit in favour of the respondent. 

4. I find it necessary to give brief descriptions that the plaintiffs' case. 

Nripendra Nath Sarkar who is the husband of the plaintiff being the original 

owner of the schedule A land had gifted the same to her by registered gift 

deed No. 6712 dated 24/09/1984 and from the following day she has been 

in possession of the entire schedule A(i) and A(ii) land. In the first month of 

August, 2010 all of the sudden the defendant No. 3 along with the armed 

personal trespassed into  the land shown in schedule B and constructed 

Daobhangi outpost forcibly by dispossessing the plaintiff from thereon. 

When she raised objection the defendant No.3 declared that defendant 

No.2 has gifted the schedule B land to him. Taking helplessness of the old 

aged plaintiff, the defendant No. 1 along with his muscleman appeared in 

the land of schedule C on 03/05/2013 and 15/06/2013 and attempted to 

dispossess the plaintiff from thereon. But with the objection raised by her 

with the help of the local people such attempt was foiled. After making a 

thorough enquiry the plaintiff came to know that the defendant No. 1 had 

entered into a conspiracy with the defendant No. 2 and got a sale deed No. 

324 dated 26/03/2013 executed in his favour. As a result plaintiff has filed 

this suit for declaration of right, title and interest and confirmation of 
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possession and cancellation of sale deed No. 324/2013 and the gift deed No 

2405/2005 and recovery of khas possession. 

5. The defendant No. 2(A), 2(B) and 2(C) has submitted written statement 

and have admitted the plaintiff’s case.   

6. The learned trial court has framed following issues : 

1) Whether the plaintiff has right, title, interest and possession over the 

suit land? 

2) Whether the plaintiff is entitled to get any relief as prayed for? 

3) To what any other reliefs plaintiff is entitled to? 

 

7. Points for determination: 

1. Whether the plaintiff had been able to prove that the Schedule A land 

was gifted to the plaintiff by her husband Nripendra Nath Sarkar? 

2. Whether the Ld. Trial Court erred in law in reaching the findings? 

8. Discussions, Reasons and Decision: 

9. Point No.1:  

The W/S of defendant No.1 was not accepted however was allowed to 

participate in the suit. The defendant’s side had not examined any witness. 

10. The plaintiff examined herself as PW1 who has exhibited the certified copy 

of Jamabandi as Ext.1 & 2. Ext.1 is the certified copy of Jamabandi of 

village Daobhangi and contains Dag No.325/202/578, KP No.84/106, area-

3B-0K-4L. In this Jamabandi it is seen that the name of Arabinda Sarkar has 

been written in place of pattadar Nripendra Chandra Sarkar by virtue of 

inheritance vide order dtd.28/05/12. This is Schedule A(i) land 

11. Ext.2 is the certified copy of Jamabandi of rayoti khatian No.52 and has Dag 

No. 491(O)/326(N), area-2B-4K-8L. The name of Nripendra Nath Sarkar is 

recorded as rayot in Ext.2. This is Schedule A(ii) land. 

12. From Ext.1 & 2 it is seen that Nripendra Ch. Sarkar is the owner of the 

Schedule A(i) land and is rayot of Schedule A(ii) land. I find that Nripendra 

Ch. Sarkar had the authority to gift the schedule A(i) and A(ii) land. 

13. Ext. 3 is the gift deed No.2405 dtd.28/12/05. The plaintiff has stated that 

the entire land of Ext.1 and 2 were gifted to the plaintiff by her husband. It 

is seen from Ext.3 that two plots of lands were gifted as follows--- 
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1st plot-----2B-4K-8L, Dag No.491, village- Daobhangi 

2nd plot----2B-0K-15L, Dag No.202 of same village. 

Total gifted land= 5B-3L. 

It is seen that the total land of Ext.2 Rayoti Khatian No.52 i.e. 2B-4K-8L 

land has been gifted. But the total land of Ext.1 i.e. 3B-0K-4L of Dag 

No.202/578, KP No.84/106 has not been gifted; only 2B-0K-15L has been 

gifted.  

The total land of Schedule A(i) and A(ii) is 5B-4K-12L whereas it is clearly 

mentioned in gift deed i.e.Ext.3 that land measuring 5B-3L has been 

gifted. 

14. The plaintiff’s side had examined three nos. of witnesses who are though 

not attesting witness but have deposed about gifting land by Nripendra 

Chandra Sarkar to his wife plaintiff. In this case, none of the defendants 

could file W/S except the substituted legal heirs of Defendant No.2 who 

have submitted W/S and have supported the plaintiff’s case. Defendant 

No.2 is the son of the plaintiff who died before filing W/S. 

15. I find that the plaintiff has proved that land belonging to her husband 

Nripendra Chandra Sarkar had been gifted to her by her husband. But from 

Ext.3 gift deed No.6712 dated 24/09/1984, it is seen that only 5B-3L land 

has been gifted and not 5B-4K-12L as stated in the plaint [Schedule A(i) 

and A(ii)]. 

16. Point No.2: 

From the findings of point No.1, it is seen that there is total land in Ext.1 is 

3B-4L of which 2B-15L has been gifted to the plaintiff. After such gift 4K-

19L land remained in Ext.1. Defendant No.2 had sold one bigha land to the  
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defendant No.1 which is part of Schedule A(i) land. So, it appears that 

defendant No.2 sold only 1 (one) lessa land more than the land left after 

gifting 2B-15L land to the plaintiff. The defendant No.2 being son of Lt. 

Nripendra Nath Sarkar had right over his father’s property.  

17. In view of the above findings, I consider that the plaintiff is entitled to get 

declaration of right, title and interest and possession over the gifted land 

only which is 5B-3L and not the entire A(i) and A(ii) Schedule land. The Ld. 

Trial Court erred in giving decree in respect of the entire A(i) and A(ii) 

Schedule land.  

18. The B schedule land is part of A (ii) schedule land. This A(ii) schedule land 

is in Ext.2. It appears that Nripendra Nath Sarkar had gifted the A(ii) 

schedule land to the plaintiff. The Schedule B land being part of A(ii) 

schedule land which has been already gifted to the plaintiff long back in 

1983, the defendant No.2 cannot and did not have any right to gift any part 

of it in 2005. Hence, the Ld. Trial Court has rightly declared that the plaintiff 

is entitled to get recovery of possession of Schedule B land. 

19. In view of the above discussions, this title appeal is partly allowed.  

20. The judgment and decreed dtd.07/09/15 passed in TS No.212/13 by 

Munsiff No.1, Dhubri is modified. It is declared that the plaintiff has right, 

title and interest and possession over 2B-15L land of Schedule A(i) land and 

A(ii) land. The plaintiff is entitled to get recovery of possession of Schedule 

B land. 

21. Prepare decree accordingly. 

22. Send back LCR along with a copy of judgment. 

23. Given under my hand and seal of this Court this 7th day of July, 2018. 

Typed by me— 

 

 

    D. Boro        D. Boro 

                      Civil Judge, Dhubri         Civil Judge, Dhubri 


